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AT-TALAQ
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INTROQDUCTION
Name | .
' At-Taldq is not only the name of this 5Grah but also the title of its
subject-matter, for it containg commandments about 7alag (divorce)

_itself. Hadrat ‘Abdullah bin Mas’Gid has described it as Surah an-Nisa’
~ al-qusra also, i.e. the shorter Strah an- Nisa',

Period of Revelation

Hadrat ‘Abdullah bin Mas'id has pointed out. and the internal
evidence of the subject-matter of the Surah confirms the same, that it
must have been sent down after those verses of Stirah Al-Bagarah in
which commandments concerning divorce were given for the first time.
_ Although it is difficult to determine preciscly what is its exact date of
" revelation, yet the traditions in any case indicate that when the people
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- started making errors in understanding the commandments of Sirah Al-
Bagarah, and practically also thev began to commit mistakes, Allah sent
down these instructions for their correction.

Theme and Subject Matter

- In order 1o understand the commandments of this Surah, it would
be useful to refresh one's memory  about the instructions which have
been given tn the Qur’an® concerning  diverce and the waiting-period
[ iddar) above,

“Divorce may be pronowiced twice; then the wife may either be
Kept back in fairness or allowed to separate in fairness.™ (Al-Bagarah:
229 ' |

“And  the divorced women (after the pronounicement of the
divorce) must wait for three monthly courses ... and their hushands are
fully entitled to take them back (as their wives) during this waiting-
periodd, if they desire reconeiliation. ™ {Al-Bagarah, 228)

“Then, i the hushand divorces his wife (for the third time), she
shall not remain lawful for him after this divorce, unless she marries
another husband . .." (Al-Bagarah; 230)

“When you marry the believing women, and then divorce them
before you have touched them, they do not have to fulfil a waiting-
period, the completion of which you may demand of them. ™ {Al-Ahzab:
49)

“And if those of you who dic, leave wives behind, the women
should abstain (from marriage) for four months and ten days.” (Al-
Bagarah: 234} '

The rules prescribed in these verses were as follows:
1) A man can pronounce at the most three divorces on his wife.

(2} In casc the husband has proncunced one or two divorces, he is
entitled to keep the woman back as wife within the wiating-
period and if after the expiry of the waiting-period the two desire
10 re-marry, they can remarry; there is no condition of
legalisation: ¢2zh/fl). But if the hushand s pronounced three
divorces, he forfeits his right to keep her as his wife within the
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walling-period, and they cannot remarry unless the woman
remarries another husband and he subhsequently divorces her of
his own free will.

(3)  The waiting-period of the woman, who menstruates and marriage
with whom has been cansununated, is that she should pass three
monthly courses. The waiting-period in case of one or rwo
divorces is that the woman is still the legal wife of the husband
and he can keep her back as his wife within the waiting-period.
‘But il the husband has pronounced three divorces, this waiting-
period cannot be taken advantage of for the purpose of
reconciliation, but it is onoly meant W restrain the woman from
re-marrying another person before it comes to an end,

Y There is no waiting-period for the woman, marriage with whomn
has not been consummatad, and who is divorced even before she
15 touched. She can re-marry, if she likes, immediately afler the
divorce, -

(5}  The waiting-period of the woman whase husband dies. is four
motiths and ten days.

Here, -on¢ should understand well that Strah At-Taliq was not
sent down o annul any of these rules or amend it? but it was sent down
for (wo purposes:

First, that the man who has been given the right 1o pronounce
divorce should be taught such judicious methods of using this right a3 do
not lead to separation, as far as possible; however, if separation does
takc place, it should only the in case all possibilities of mutusl
recanciliation have been exhausted. For in the Divine Law provision for
divorce has been made only as an wnavoidable necessity; otherwise Allah
does not approve that the marriage relationship that has been establishied
between a man and a woman should ever break. The Holy Prophet
fupon whom be Allah’s peace) has said, “Allah has not made lawful
auything more hateful in His sight than divorce.™ {Abd Da’ud). And:
“Of all the things permitted by the Law, the most hatetul in the sight of
Allah 1s the divorce.™ (Abu Da'{d).

The second object was te complement this section of the family
Jlaw of Islam by sypplying answers to the questions that had remained
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afler the revelation of the commandments in Sirah Al-Bagatah. So,
answers have been supplied 1o the following guestions: What would be
the  waiting-period of the women, marriage with whom has been
consummated and who no lenger menstruate, or those who have not 'y'et
menstruated, in case they are divorced? What would be the waiting-
period of the woman, who is pregnant, or the woman whose hushand
dies, if she is divorced? And what arrangements would be made for the
maintenance and lodging of the different categories of divorced women,
and for the fosterage of the child whose parents have separated on
account of a divorce?
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AT-TALAQ

Varses: IZ2 | i"j E ' Revealed at Madinah
in e name Allaf), the Compassionate, the Morcifol

O Prophet, when you (and the believers) divorce women, divoce 1-2
them for their prescribed wailing-periods,! and count the waiting-period
accurately.* and fear Alah. you Lord.. And do not turn them out of
their bouses {during the waiting-period), nor should they themselves
leave them,® except in case they commit an open indecency. These are.
the bounds prescribed by Allah and whoever transgresses Allah's
bounds will wreng his own self. You do not know: Allah may after this
bring about a situation (cf reconciliation),® Then when they have
reached the end of their (waiting) periods either retain them {in
wedlock) in a fair manner or part with them in a fair manner.® and call
to witness two just men from among yourselves,” and (O witilesses)
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bear witness equitably for the sake of Allal.

Wirh this you are admonished, (and) whoever believes in Allah
and the Last Day.® Whosoevar fears Allah in whatever he does. Allah
will open for him away out of the difficulties® and will provide for him
from whence he could little imagine. " And whoever trusts in. Allah, He
15 cipugh for him. Allah brings His decrees to fulfilment. ! &llah has
appomnted a destiny for cverything.

1. That is, “O believers, you should not make undue haste in the Matter
of propoaeing divorce:  your minor family quarrets should not so incite yon that
you should pronomemes the final divorce in & fit of anger amd there teremains no
chance for recomciliation. However When yow have to divorce your wives, ¥ou
should divoree thom for their prescribed waidng-period. " Pronouncing divoree for
the waiting period has iwo meanings and both are implisd here:

First. that “you should divorce them at a them when their waiting-period
i1l begin, ” This thing has already been prescribed in Al Baqarah: 228 above. The
waiting-period of the married woman who menstrvates is three monthly courses
after the pronouncement. of divarce. If this commandment is kept in view the only
appropriatc time of pronouncing divorce 50 that. the waiting period may duly begin

" is when she is not in her courses, for he waiting-pertod cannot begin from the

course during which she ma have been divorced, and divorcing her in that state
would 1uean that, contrary to the Divine Comimand, her waiting-period should
cxrend to four courses instcad of three courses. Furthermore, this commandment
also demends that the woman showld not he divorced in the period-of purity during
which the husband may have had sexus! intercourse with her. For in this case, at
the ttme divorce is pronounced neither the husband nor the wife can know whether
he has conceived in consequence of the intercourse or not. Because of this ncither
the wairing-period can begin on the hypothesia that this would be reckoned in view
of the succeeding monthly courses, nor on the hypothesis that this would be the
waiting-period of a pregnant woman. 5o, this commandment lays down (wo rules
sinlianeausly: first, that divorce should not be poonunced during menstruation,
second, that divorce may be promounced either in the period of punity during
which there was no sexual interconrse with the woman, or in the staie when the
woman's Deinyg pregnant was known. A little consideration of the matter will show
that the restrictions imposed on the pronouncement of diverce are for good
reasons. The reason for imposing the restriction on the pronounce ment, of divorce
during menstruation s that in this state the husband and the wife are somewhar
estranged trom  each other becausc of the prohibition of sexuoal intercourse in this
state, and from the medical viewpoing also it is confimmed that the woman is got
retnperamentally nornal during the conrses. Therefoe, if a quarre] starts between
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themn o this state, both the husband and the wife wonld be helpless 1y an extent to
M an end to i, and if the matter s deferred till the woinag 15 free from her
courscs. there is the possibility that the woman also may retrti to her normal
temperarnental state and he mutual attraction that nawre has placed between them
Al§0  may work and remnite them, Likewise, the reason for prohfhiting the
pronouncement of divorce during the purity [eriod in wheib sexusl intercourse
may have taken place, is that if in comsequence of it conception takes place, it can
ncither be knowo to the husband uor to the wife. Therefore, it cannot be a snitablc
fime for pronouncing the divorce. If the man comes to know that conception has
taken place, he would think & hvndred times before deciding finally whether he -
should pronounge divorce or not on the woman who carties his cluld in her womb,

‘The woman alse in view of the future of her child would try her besi to remove
e canses of her husband’s displeasure. But if a decision is taken blimlly, in

utidue haste, and then it is known that conception had taken piace, both will regret
it later.

This is the first meaning “divorcing for the prescribed waiting-period”,
which appttes only to those women martage with whom has been congswnmared,
who menstruate and fay possitdy conceive. As for its 5cecond meaning it is this:
“If you have to divorce your wives, you should divorce them till the expiry of
their waiting-pertod”. That is “Tha pnot pronaunce three divorees all  at once
leading to permanent separation, bur pronounce one, ot at the most two divorces,.
and wait 111! the end of the warting -period, so that there remauns some chanec for
* reconciliation  for vou at any time during this period, According to this meaning,
this' cormmandment is also useful in respect of those woman martiage with whont
has been consummated and who menstruate as well as of those who no longer
nenstrtate. or those who have not ver menstruated, or those whose pregnancy at
the lnuc of the pronwuncement of divorce is known, If this Divine Comymand js
rightly followed, no one will regrec after having pronounced diverce, for -jf
divorce is profounced in. this way, there remains room for reconciliation withi
the walting. period, and even afier the CXpiry of the waiting-period the possibility
remains that the separated husband and  wife may remarry if ey wish
reconciliation,

This sune meaning of raffiqd Aunns N- iddat-§ Binps {“divorce them lor
their prescribed waiting-period™) has been given by the carliest commentators, Thn
"Aabbas has given this comimentary of it: “One should noc pronewnge divere during
nensmmuation, nor in the period of purity {1hir) during which the husband may
have lad sexual intercourse. but one showld leave the wife alone tll she atiains
purity afier the course; then one may pronvumce a single divorce on her. Tn this
casc even if there is no reconciliation and the woiting-period exptres, she would be
separated by the single divorce.™ (Ibn Jarir) Hadrat *Abdullah bin Mas'od says:
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“Divorce for the waiting period means that one should pronounce the divarce in
the woman s state of purit}r without having had an intercourse with her.™ The
same conumentary has been reported from Hadrat ‘Abduilah bin “Umar, ‘Ata’.
Mujahid. Maimun bin Mahran. Muqatit bin Hayyan, and Dahhak (may Allah bless
them all) (Tbn Kathir), ‘Thrimah has explained it thus: “Onc inay promounce the
divorce i the state when the woman's being pregnant is known, and not when one
has had sexnal miercourse with her and it is not known whether she has concelved
or not,” {Iba Kathiry Both Hadrat Hasanr Basel and tba Sinm say: “Divorce should
be pronounced during the state of purity without having had sexus] interconrse, or
when the woman's being pregnant becomes known, " (Ibn Jarir)

The intention of this verse was best explained by the Holy Prophet {upon
whorm be Allah’s peace} lnsclf on the occaslon when Hadrat “Abdullah bin
‘Umar lad divorced his wife while she way discharging the menses .. The, details
of this incident have been reported in almosi all collections of Hadith and the
same, i fach, are the source of the law in this connection. It so happened that
when Hadrat “Abdullah divorced his wife while she was menstroating, Hadrat
Tloar caune  before the Holy Prophet and mentioned it to him. The Holy Prophet
expresied great displessure and said: “Command hin fe take her back and keep
her as his wife till she is purified, thon she again menstruares and {s again purified,
thieny, of e so desires he may divorce her in her state of purity without having any
sexnal imtercourse  with ber. This is the waiting-period which Allah Almighty has
prescribed for the divorce of women.” In a fradition the words are to the effect:
*Either one may pronounce the divores 10 the woman's state of purity withoui
having a sexual intercourse, ar in the state when her being pregnant. becomes fully
known.” '

The Intsntion of this verse s further explained by o few other Afadnd
which have been reponied from the Holy Prophet {upon whom be Allah’s peace)
and soume of the major Companions. Masa'i bas related that the Holy Prophet was
informed that o person had pronounced thres divorces on his wife i one sitting.
He stood up in anger and said: “Are the people playing with the Dook of Allah,
- dlthough I am present among you?™ Sceing the Holy Prophet’s cxtreme anger on
this occasion, a person asked: *Should 1 not po and kill the man?” * Abdur Razzde
has reported about Hagrat *Ubddzh bin ag-Samit that his father pronounced one
(honsand  divorces on his wife, He went before the Holy Prophet (upon whom be
peace) and asked his maling on it. The Holy Prophet said: "By the thrae divorces
the woman stopd egparated from him alongz with Allah’s disobedience, and 397
propouncements remained as acts, of injustice and sin,  for which Allah mighe
punish him if He 50 willed and forgive him it He so willed. ™ In the details of the
incident concerning [Jadrat “Abdullah bin ‘Umar, which have been related in
Daraquini. and Ibn Abi Shaibaly, ancther 1hing also is that when the Holy Propher

o
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commanded Hadrat ‘Abdullah bin “Umar to take his wife back, he asked: Had I
pronounced three divorces on her, could I have taken her back even then? The
Holy Prophet replied: Mo, she would have stood separated from yvou, and thig
would  have been un act of sin. ™ In another tradition the Holy Prophet's words arc
to the effect: “Had you done this, you would have commitred disobedience of your
Lord while your wife wounld have been separated from you, ™

The legal rulings reported from the Companions in: this regard are aiso in
compiete conformity with the Holy Prophet’s injuncrions. According to a rradilion
in Muwawta, a person came to Hadrat *Abdullah bin Mas‘ud and said: “I hava
Promwnwnced cight divorces on my wife,  1bo Mas*id asked: What leral opinion
have you bheen given in this rcgard? Ile said: I have been toid that the woman
stands separated from me. Ibn Mas*iid said: The peoplc have said the right thing:
the lewal pusition 15 the same as they have told you.™ *Abdur Razziq has related
from “Algamah that a person said w Iba Mus'ad; “T have pronounced %9 divorces
on ny cife. fe said: Three divorces separate her from you; the rest are (acts of
siny excesses.” Wala' bin al-Jarrah in his siman has reported this very viewpoin
of both Hadrat "Uthmin and Hadrar *Ali. A person came to Hadrat “Uthman and
s#ld; “l have pronounced a thousand divorces on oy wife-". He replied: “She
stood  separated from you by three divorces.”™ When a similar problem was
presented before Hadrat *Ali he replied; “By three divorces she stood separated
from you. You may distribute the rest of your pronouncements on the rest of your
wives if you so like.™ AbD Da'd and Ibn Jarir have related, with a little varation
in wording, a tradition from Miabid, saying: “While T was sitting with Ibn
Abbas, a person came and said: ‘I have pronounced thres divorces on my wife,
lbn “Abbis heard it but kept silent for so long that [ thought he was perhaps gotng
10 return Ris wite to him, Then -e said: ‘One of you fitst cotnits the folly of
pronouncing the divorces; then he comes and says: O lbn ‘' Abbds, O Ibn ‘ Abbsis!
whereas Allal has said that whoever fears Him in whatever he does, He will open
a way for him out of the difficulties. Yom did nor fear Allah; now I do not find any
way for you. you have disobeyed your Lord, avd your wife stands separated fromn
yoal”  Another tradition, which also has beel reported from Mwahid, and related
with a little varlation in wording in g 'waed and Tafesr by lbn Jarr, says: “A
persim pronomeced a hundred divorces on his wife; then he asked lbn ‘Abbas for
his opinion. He replied: *By three divotees shic stood separated from vou, With the
other 97 you made a Jest of the Revelations of Allah!™ This is according to
Mu'wand, According to Itm Jarir the words of Ibn ‘Abbis were 1o the affect:
“You disobeyed your Lord, and vour wife stood separaled from you, and you did
not fear Allah thar He might open a way for you out of the difficulty. ™ Tinam
Tabavi has related that a snan came fo Ibn ‘Abbas and said: “My uncie has
pronounced three divorces on his wife, 'He replied: Your uncle has discbeyed
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Allah and committed a sin and followed Satan. Now, Allah has left no way open
far him out of the difficulty.” According to a rradition in Mu® watiz and Abi
Da'ud, a man pronounced three divorees an his wife before the consurmmation of
marriage; then desired to remarry her, and came out w know the legal aspect of
the matier. The reporter of the Hadmh, Muhammad bin lyas bin Bukair, savs: “I
accompanied him to Ibm “Abbis and Abt Hurairah, The reply sach one gave waa:
"You have let slip from your hand whalever oppurtunity was there for you .~
Zamakhshar] has stated in a-Keshshef that Hadrat ‘Umar used o beat (he 1nan
who would pronounce three divorces on his wife (at one and the same time) and
ilien would enforce his divorces. Sa'id bin Mangir has related this very thing from
Hadrat Anaz om sound authority. In this connecdon. the general opinion of the
Compantons. which lbn Abi Shaibak and Tmam Muhammad have related from
Thrahin Nakha'l (may Allah biess them) was: “The Companions (may Allah be
pleased with them) approved of this method that one may pronounce a single
divorve on the wife and teave her alone till she completes three monthly courses. ™
These are the words of Ibn Abi Shaibah. The words of Imam Muhuinmad are to
the effeet: “The approved method with themm was that in the matter of divarce one
should not exceed one divorce tiit the waiting-periad is completed. ™

The detailed Jaw that the jurists of Islam have compiied with the help of
these .Afadih and teaditions in the light of the abovementioned Quianic verse., is
as follows,

(1) The Hanafis tegard divorce as of thres kinds: Ahsan, fasan, and big
The ahsan form of divorce is that one tnay pronounce only one divorce on
one’s wife duritte a  fulr (purite) period in which one must. refrain froen
sexual imercourse and leave the wife to complete her waiting-period. The
fasan form of divorce iz that oue may pronounce one divorce in each
period of puriry: in thos case pronouncemens of three: divorces, one each
ut three periods of purity, | is also not against the Shari’ah, akhough the
best approved method is to pronounee onty one divorce and leave the wife
to camplete her waiting-period. The bd'f form of divorce is that one must
prwounce three divorces in a single sitting, or propounee three diverces
at differsnt thmes during the same period of purity, or pronounce divorce
during " menstruation, or proneunce it in the period of purity during which
onc has had & sexual inimtercourse. Of these whichever cowitse unc nay
adopt one will be guilty & sin, This is the law in respect of the woman
Marriage with whom has been consummated and who has regular courses.
Ag for the wormnan marriage with whom has not been consununated, she
can be divorced both in the state of purity and during menstruation, and
this is according to the Sunasdr, And if the wornan is such a one marriage
with whom has been consununated. who no longer menstriates, or the
onc who has not yet menstruated, she can be divorced even afier the
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sexual infercourse, for thers is no chance of her ing pregnant, And if
the womnan is  pregnant, she ajso can be divorced afier the sexual
ntercourse, for her preprancy is already established. But the method of
pronouncing  divorce on thess wexmen according to the Suanah, is that the
divorce gy be promounced at the interval of one month in each casc.
However, the afsaz method is that only ane divorce may be pronounced
and the woman lefi to complete her waiting-period, (Hedivah, fath al-
Qadir, Abkam al-Qur'in (Al-lassas), “Umidst al-Qard),

According to Imam Malik alsa divorce is of three kinds . Suzni, bid4
inakrith and Wd' fersm The divorce according  to the Sunnsh is that 3 Fingle
divorce be pronouncad on the wornan marTiage with whom has been consummare(]
and  who menstruates. during her state of purity without having had sexua]
nmercourse, and the woman be left W complere her waiting-period. The &'/
rakris fortn is that divorce be pronounced i the period of purity during which
one: may have had sexual inferconrse, or more diverces than one be pronouncead in
the period of purity while (here Was no sexual intercourse, or three divorces be
pronounced, one each in ssparate periods of purity within the waiting-period, or
three divorces be pronounced all at once. And &idf fardm is that divores be
FTonounced. during menstruation, (Mshivah 3-Dustgi ‘alal-Shath-at-Kabir Ion
#i-"Arabi, Abksm al-Qur'an) '

The authentic viewpoint of Imam Ahmad bin Hanba! which is generally
agreed wpon by the Hanbalis is: The approved method (t.e. the one according to
the Sunnef) of divorcing a wifs marriage with whom has been consummated and
who menstroarcs, is that g single divorce be pronounced on her in her pertod of
purity withowt having had sexyal intercourse with her, and then she be left to
complete her waiting-period.  But if she is giver three divorces, onec each in thres
sepurdie periods of purity or three divorces in ane and the same period of purity,
or divorced thrice at cnce, or divoreed during the courses, ar divorced in the
period of purity dering which the husband hae had sexval intercourse and her
Being pregnant is not kncwn, all these would be, disapproved and forbidden forms
of divorce. But i the woman (g sweh that martiage with her has been
Ceonsummated but who no longer menstruates, or such wha has hot wet
menstruated, ar is pregnant, in her case there is neither any difference of approved
and disapproved with regard o time nor with tegard to the number of divorces
pronounced. {Al-Ingaf fi Ma'rifat-ar-Rajih min al-Khilaf “ala Madhhab Ahmad bis
Hanbal),

according to Imam Shafe'], in the matter of - divorce the difference
between the approved (i.e. accarding to the Sunnah) and the reprehensible (1.¢,
agamst the Sunmad) forms of divorce is only with regard to ttme and not with
regard to number. That is, to pronounce divorce on d WOoman Imrriage with whomn
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has been consurnmated and who menstruates, during mensirmation or o pronoumce
divorce on a wortan, who can-conceive, during such # period of puricy in which
the husband has had sexual intercourse with her and the woman's pregnancy is
unknowil, §8 disapproved and forbidden. As for the number, whether three
divorces are pronownced at one time, or pronounced in the same period uf-pﬁrit}r,'
or pronownced in separate perlods of purity. they are not against the Seanalt in any
case. In case the woman is such that marriage with her has not been
consummated, or the one who no longer menstruates, or the one who has not yet
menstruated, or the one whose being pregnant is known, there is no difference
Letwesn he approved and the disapproved forns of divoree. rMug.fmfa}—Mmﬂﬂ

(2) A divorge's being irrcgulsr, reprehensible, forbidden, or sinful with the
four Imims does not mean that it does not have effect. According to all
the four Sunni Schools, whether a divorce s pronounced during
menstruation, or thtice  al once, or pronounced in the period of purity
during which the husband has had sexval intercourse and the woman's
being prepman is untknown, or pronounced in a manmner disapproved by an
Imam, in any case it does become effective, although the pronowmce
cormmits an act of sin. But some other scholars differ in this regard from
the four Imams.

Sa'i bin al-Musayyab and some other immediate followers of the
Compmions  say  that the divorce of the persom who pronounces it during
menstruation. or pronounces: it thrice at one tima, does not take place at all. The
same is the opinion of the IrAmizh sect of the Shi*as, The basis of this opinion is
that since this fomm of divorce is forbidden and unierly irrepular, it iz ineffective,
" whereas the Ajpadith hat we have eited above, clearly show that when Hadrat
‘Abdullah bin ‘Umar divorced his wife during menstroation, the Holy Prophet
commanded him to take her back; had the divorce not taken effect at ail, the
command to tske the wife back would have been meaningless. And this alsa 16
confirmed by many Apadith that the Hely Prophet and the major Companions
considered the pronowmce of more divorces than cne at one time sinful but did oot
regard his divorce as ineffective.

Ta'is and ‘Tkrimah say that only one divorce takes place if divorce ig
prosounced thrice at once, and this very view has been adopted by imam Ibn
Tainityyah. The source of his this opinian is that Abb as-Sahba’ asked Ibn “Abbas:
“Don't you know that in the lifetima of the Holy Prophet {upon whom be Allah’s
peace) and Hadrat Ab Bakr and in the early period of Hadrat ‘Umar a triple
divorce was considered a single divorce? He replisd: ¥es.” (Bukhari. Mushim).
And in Mushm, Abhb Da'd and Musnad Ahmad, Ibn Abbés’s this statement has
teen cited: *In the lifetime of the Holy Prophet (upon whom be peace) and Hadrat
AbDi Bakr and during the first two years of the caliphate of Hadrat “Ufmar a triple
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divorce was considered a single divorce. Then Hadoat *Urnar c.xprcsﬂcd the view:
As the people have starled acting hastily in a matter in which they had been
advised to acr judiciously and predently, why should we not enforce this practice?
Sa, e enforved I

But this view js nof acceptable for several reasons. In the first place,
according 1o several traditions Ion "Abbas’s own ruling was against it, as we have
explained above, Secondly, it is contrary to those Abadith also, which have been
reparted from the Holy Prophat upon whormn be peace) and the majer Companions,
in which the ruling given about the pronovmce of a threefold divorce &t one tiume is
thar all his three dovorces become effective, These Abadith also have been cited
above, Thirdly, from Ibn ‘Ahbas’s own tradition itself it becomes svident that
Hadrat ‘Umar had publicly enforced the triple divorce in the assembly of the
Companions. but neither then nor after it the Companions ever expressed any
difference of opiniom.  Now, can it be conegived that Hadrat 'Umar could decide
an issue against the Suppsh? And could the Companlons also accept his decision
withowt protest? Purthermore, in the story concerning Rukansh bin ‘Abd-i Yazib,
a4 wadition has been related by AbT Da’nd, Tirmidhi, lon Majah, Imam Shafe'i,
Darimi and Hakim, saying that when Rukinah pronounced three divorces on his
wife in one and the same sitting, the Holy Prophet (upon whom be peace) asked
© him to state on oath whether his intention was to pronounce one divarce only,
{That is, the rwo sobsaquent divorces were pronounced only to lay emphasis on
the frst divorce, the triple divorce was not imtended o creale separation
pennaucntly), And whenh he stated this on cath, the Holy Prophet gave him the
right 1o take his wife back, “This brings out the truth of the matter as to what kind
of divorces were considered a single divoree in the earcliest perind of Islam. On
g very basis, the interpreters of the Haddeh have explained the tradition of Ibo

"Abbas thus: As in the early period of Islam deceit and fraud in religious tnattery
was alimost upknowa among the people, the staement of the pronouncer of a triple
divorce was admibied thac his real intention was o pronounce only a single
divorce, and the two subsequent divorces had been pronounced only far the sake
of emphasis. But when Hadrat *Umiar saw that the people firse pronounced thres
divorces in haste and then presented the excuse of pronouncing them only for the
sake of emphasis, he refused to accept ths excuse. lmam Nawawi and Imam
Subki regard this as the best mtcrpretation of the radition from Ibn *Abbas,
Finalby. thers is disagresment tn the traditions of Abi as-Sahbd’ himself, which he
has related concerning the saying of Ibn ‘Abbas. Muslim, Atll Da'dd and Nasa'i
have related from this sarne Abu as-Sahbd’ another tradition, saying that on an
enquiry by him. Iba *Abbas said: * When a person proncunced 4 threefold divorce
on his wife before conmummation of marriage, it was considersd a single divoree
in the lifetime of the Holy Prophet {upon whoin be peace) and Hadrat Abfi Baky
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and in the carly period of Hadrat *Umar,” Thus, one and the same reporter has
reported from Ibn *Abbas traditions contatning two divergent themes and this
diversity weakens both the traditions.

{3

As the Holy Prophet had commanded the promouncer of the divorce
during menstruation to take his wife back, the dispute has arisen ATNOTg
the jurists as tw what is the exact sense of this command Invcu Abil
Hanifali, Imém Shafe], Imam Ahmad, Imim Auza‘i, Ibn Abi Laila, Ishaq
liu Rahawaih and Abl Thaur say that such a peson would be commanded
0 take his wife hack, bul would not be compelléd to do so. (*Faudar al-
Qéari). The Hanafl viewpoint as stated in Hedfyaf is that in this case
taking the wife back is not enly preferable but also obligatory. In Mughaf
al-Muhdf" the Shife'l viewpoint has been stated to be that the approved
(l.e. Qne according to Suprat)method for the one who has pronounced
divorces during menstruation, but has not pronovmced a triple divoree, is
that he should take his wife back, and should refrain from pronouncing
divaree in the fallowing period of purity, but should pronsmce it, if he 50
likes, in the period of purity when the wife has become free from her next
menstrual course and attained purity, so that his revocation of the divorce
pronounced  dwing menstruation is not wken in jest. The Hanbali
viewpoint as presented In Alfasdfis that in this state it is preferable for
the pronounce of divorse to take his wife back. But I Malik and his
companions say that pronouncement of dtvorce during menstruation is a
cognizable offence. Whether the woman makes a demand or not, it is (o
any case the duty of the ruler thai if such an act of some one is bronght. to
his notice, he must compel the person to take his wife back and should
comtinne to press him till the end of the waittng-period; and if he refuses

't take her back. he should imprison hiny if he stil] refuses, he should

beat him; and if he sl docs not accede, the mler should give his own
decision, saying: “I retom your wife to you.” And the ruler's this
decision would be effective after which it would be lawful for the man to
have sexual interconrse willh the woman, whether he intends to take her
back or nof, for the ruiler's intention represents his intention. (Edshiyak
ad-Dusagy). The Malikis also say that if the person, who has taken his
wife back willingly or unwillipgly, after divorcing her during
menstruation, has sade up his mind to repudiate her, the preferabie
method for . him s that he should refrain from divoreing her in the period

_of purity following the menstruation during which he divorced her, but
-should divoree her in the period of purity following the next menstraation,

The prohibition to pronounce divorce in the period of purity following the
(nenstruation in which divorce was pronounced. has been enjoined so that
the return of the pronovncer during menstruation does not remain merely
oral, ot he should have sexval intercourss with the woman during the
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pertod of puricy. Then, since the pronouncement of divarce in the period
of purity in which sexval imercourse has taken place is prohibited, the
right time for pronouncing it is the following period of purtry only.
(Hashiyah ad Dusigi),

(d) As 10 the question: Till when has the pronouncer of one revocable divores
thc power to take his wife back? difference of opinion has arisen ainang
the jurists, and this difference has ocourred on the question; What do the
words  thaldthats qurirjnor Al-Baqarah: 228 imply: three menstruaton or
three periods of purlty? According to Imam Shafe't and Malik. gurs”
implies a period of purily, and this view is heid on the awhority of I1adrat
*A’ishah, Tbo ‘Umar and Zaid bin Thabit {inay Allah be pleased with
them). The Hanafi viewpoins is that gars’ implies menstruation and the.
same 13 the anthentic viewpeint of Imam Ahmad bin Hanbal too, This
view is based on the authority of all the four rightly-guided Caliphs,
Abdullah bin Mas™hd, ‘Abduliah bin Abbas, Ubayy bin Ka™, Mo adh
bin Jahal, Abd ad-Darda’, “Ubadah bin as-Samtt and Al Misa al- Ash‘ari
Amay Allah be pleased with them). Imam Mulanmad in his Mu'watd has
cited & saying of Sha'bi, saying that he met thirteen of the Holy Prophet's
Companions and they  all held this same opinion, and this very view was
adopted by many of the immediate followers of the Companians afso.

Cn acconnt of this difference of opinion, according o the Shafe’ 18 nmi the
Malikis, the waiting-period of the woman comes to an end as smn as she enters
ihe: third menstroation, and the man’s power to take her back is werminated. And if
the divoree has been pronounced during menstniation, this menstroation will not
be coonred towards the waiting-period but the waiting-period will come to an end
A% sount  as the woman eiters the fourth menstruation, (Mugtni ai-Mufitgy,
Hashivah ad-Dusiqf). The Ilanafi; viewpoint is that if the menstrual discharge in
the third menstroation stops after ten days. the waiting-period of the woman will
comne to an end with it whether she takes purification bath or not; and if the
discharge ceases within less than ten days, the waiting-petiod will not come to an
cid wntil the woman has taken her purification bath, or untll a Prayer time has
passed.  In case water is not available, according 1o Imam Abi Hanifah and Imdm
Abtt Yosuf, the man's right w0 retum to her will be terminated, when she has
performed her Prayer with éayamumn (purification with dust), and, according to
Imam Mubwnomad, as soon as shelhas performed fyarmum tself. (Hediyvan},
Imim Ahmad’s authentic viewpoint which is held by the majortty of the Haubalis
is that as long as the woman does not have her purificarion bath after the third
metstruation, the man's right to retarn to her will remain. (AXfasif.

(53} As for the {]m:sﬁnn'mat is the method of taking the wife back? the jurists
arc agresd that the person, who has pronovnced a revocable divorce on
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his wife, can renym ta her whenever he likes before the expiratiom of the
waittng-period, whether the woman is desirous of this or not. for the
Qurian says: “Their husbands are best entitled 1o take them back as their
wives during this waiting-period. (Al-Bagarah: 228). From this il can
anromatically be concluded that until the expiry of the waiting-peried, the
marriage tic remains intact and the husbands can take them back before
they are separated absolutcly and finailly. Tn other words, taking the wifc
back does not rocan renewal of marriage for which the woman's consent
may be necessary. After being voanimous so far, the jurists about
different opimions about the method of taking the wife back,

According to the Shdfe'is, retum can take place anly by the oral word,
not by conduct. T1f the busband does not say with the tongue that he has taken the
wife back. no act of imercourse or intimacy even if performed with the infention
of resuming inarital relationship, will be considered rasurption of the relattonship,
Rarher in thiz case seeking of every kind of enjoyment. from the woman is
untlawfnl even if it is without lust. But thars js no bar on having sexual intercoyrse
with the woman, who has been divorced revocably, for the scholars are not agrecd
on its being uwnlawful. However, the one who believes in fts being unlawful will be
[ronishable. Furthermore, according to the Shafen viIewpoint, It is in any case
incumbent to pay a proper or customary dower (mahr Mithad) in case the husband
has intercourse with the wife whom he had divorced revocable, whether after it he
takes her back orally or not. (Adughni al Muhtiy).

The Malikis say that retun can be effected both erally and by condugt. Tt
for the purposc of resumption by word of mouth the hushapd uses expross words,
the resumprion will (ake place whether he intended it or not: even if he uitered
express words of resumption in jest, these words would amount to retum and
resumption.  Hut Hf the words are not expross, they would be considered
resunprion of relationship only in case they were pronounced with the intention of
resumiptionl. As for resumpeion by conduct, no act whether it (5 an act of intimacy
or sexual intercourse, can be considered resumption as long as it has not been
performed with  the intention of the resumption of marital relation. (Hishivah ad-
Dhsig; Tbn *Arabi, Ahkdn: af-Qur'én), '

As for rcsumption of relationship by the word of mouth, the Hanafi and
the Hanbali viewpoint is the same as the Malikl, As for resumption by condugct,
the ruling of both the Schools, contrary to the Mailikis, is that if the husband
performs sexual intercourse with the wotnan whom e has divarced revocable
within the waiting-period, it would by iself amount tp resumption whether there
was fhe intention of resumption or not. However, the differcnce between the
viewpoinis of the two Schools i that according to the ‘Hanafis cvery act of
mtimacy amounts to resumption even if it is of a lesser degrae thap sexual
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infercourse;  whereas the IJanbalis do not regard a mere act- uf intmacy as
resumption of marital relationship. (Hedsvah, Fagh al-Qadir, *Umdar al-Qari, AJ-

fusar),
(6)

A& for the consequences of pafdg as-Susmaf (regular form of divorce
according to the Svanaf) and raldq oF-bid*f (irrepular fonm of divorce) the
difference is this. In case one ar two divarces have been pronounced, the
divorced woman and her former hisband can re-marry by murial consent
even if the waiting-period has expired. But if a man has pronounced three
divorces, resumption of marital relation is ncither possible within the
wairng-period, nor after the expiry of the waiting period, unless,
however, the woman marries another person, the marriage is duly
contracted and consummated, and then either the second husband divorces
her or dies; then if the wonan and her former husband wish to re-muarry
by mutual consent, they can do so. In most collections of the Abadith a
mraditton has been reported on sound authority, saving that the Holy
Prophet (upon whom be Allah’s peace) was asked. “A man pronounced
three divorces on his wife, then the woman married another man and the
two had privacy hut there wag no jntercourse, then he divorced har, Now,
can  this woman re-marTy her former husband? The Holy Prophet tephed:
“No, unless her second husband hay enjoved her just as her first husband
had enjoyed her.” As {or #he prc-arrangsd mardage (fafff) whick is
meant 1o legalisc the woman for her former husband, so that she wonld
marry another man, who would divorce her afier having  had sexual
intercourse with her, this is invalid according to Imam AbG Yisut, and
according to bmarn Abi Hanifah, the women would become tawful for her
former husband by this ceremony, but such & thing i9 reprehensible to the
exteni’ of - being unlawful. Hadrat “Abdollah bin Mas'od has reporred that
the Holy Prophet {upom whom be Allah’s peace) said: ~“Allah has cursed
both the lcgaliser (Mubailft) and the one for whom legalisation is
performed (mufratlt! fafhid).-" (Tirmidhi, Nasd'1) Hadrat “Ugbah bin *Amir
says that the Holy Praphet {upon whom be Allah’s peace) asked his
Companions: “Should I not tell you as 10 who is a hired bull?” The
Companions said that he should. He said: “It is he wha performs rahfif
(egalisation of marriage).  Allah’s cumse falls both on the muhaiin
(legaliser) and on the muballal fahi ghe one for whose sake marriage is
legalised).”™ (Ibn Majah, Daraquini).

2. This Command 15 addressed oo the men as well as the wormen and the

people of their families. It means; “Do net treat divorce lightly; it is a grave
marter, which gives birth ta many legai questions for the man, the woman, their
children  and the people of their house Therefore, when divores {5 pronounced, its
time and datc shouid be remembered and also the smate in which divorce was
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promounced on the woman: one should keep an Accurate account of when the
waiting-peried started, and  when it ‘would expire. On this reckoning will depend
the determination of the following questions: Tili when has the husband the power
o take the wifc back? Till when has he to Keep her in the homse? Till when is he
bound 1o maintain  her? Till when will he iherit the woman ant the woman hiin?
When will the woman be separated from him fnally and abtain the right to re-
marry? And if this mawer takes the shape of & law-suit. the court also in order to
arrive at the correct decision, will nesd Ig know the correct date and time of
pronouncing the divorce and the woman's state at the tine, for without this
information, It cannot give the right decision on the questinns arising frorm the
dtvorce in respect of the women who have beey enjoyed. or not, pregnant, or not,
who  mensiruate, or ho longer menstruate, and who have been divoreed revocably
OT itrevocably,

3. Thatis, * Neither should the man turm aut the woman 7n anger, nor the
woman ferself should leave the houge in anger and haste, The house is hers during
the waiting-period, and both the man and the wife should live together so thai
advantage may be taken if there {5 any chance of reconcitiation. I the divorce ic
revacable, the husbend may at any time be inclined rowards the wife, and the wifa
#ls0 may try to win the husband’s pleasure by removing the cawses of dispute and
difference. If both stay (wgether in the same house, there INA¥ appeat many an
vccasion for reconciliation during the three months,, or the three menstryal
periods. or till child-birth in case of pregnancy. But if the man terns her out in
angry haste, or the woman returns o her parcats improdently, chances of
reconcilment diminish, and the divorce generally leads to permancnt separation.
That is why the jurists have even Suggested that i case of & revocable divoree the
wanan should during her walting-period adorn herself so as o altract the husband.
(Hedfvaly Al-fnsaf ),

The jurists are agreed that the revocably divorced wormnan has a right to
lodging and maintenanca furing the waiting-period, and it is not. lawful foor the
WO to leave the house withogt the husband"s permission, nor is it lawfil for
the Pusband to tum her out of the house. If the hushand tums her out he will be
guilty of an act of sin and if the wornan [esves of her own accord, she will not
only commit a sin but will also forfeit her tight e lodying and tnaintenance.

4. Several meanings of this have been given by different jurisss, Hadrat

Husan Basi,"Amir Sha*hi, Zaid bin Aslam, Dahhik, Mujahid, “Ikrimak, Ion
Zaid, Hammad and Laiih say that it implies adultery. Tbm ‘Abbas says that it
inplies abusive language that the WOmANmay continue to use against the hushand
Aand the people of hiis house even after the divorce, during the walting-period.

— Quaiadalt says that it implies the woman's disohedient to her husband, that is, if the
wite has been divorced becanse of her disobedience she may contigue to be
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disobedierwe o har Imsband even during the waiting-period. *Abdullah bin “Umar,
Suddi, Ibn as-5a'ib and Ibrihin Nakha'i say tiat this implies the woman's leaving
the honse of herseif, That is, in their opinion the woman's leaving the house in the
walting-petiod by itself amounts o COnENiing an open indecency, and the
tommand: “Nor should they themselves lcave the housc CXCept i1 case they
commil an opan indevency,” ts an admonition of this nature: “Do not abuse others
EXCEPL 1N casc you wish to be known as » discourteous person.” According 1o ihe
first three of these four viewpoints, “except in case” is related with *Da not fom
them oul of their houses,” and the semtence ineans that if they are guilty of
uwnorality or of vsing invectives or of disobedience, it would he lawful ta furn
henl out of the houses. snd accarding to the fourth view, it is related with “nor
should they themselves leave their houses, ™ and it means that if they [eave their
houses they would be guiliy of open indecency,

5. Boill these sentences refue the viewpoint of those who hald i
divorce does not take place at a)l if it i3 pronounced duting rrenstuation or thrics
Al once, and also the view of thase who think thar a triple divoree amounts to a
single divorce. The question arises . If an irtegular (6id 7} divorcs does not take
place, or & triple divorce amounts to a single revocable diverce, what then is the
heed of saying: “Whoever trunsgresses the bounds set by Aliah (i.e. the method
taurght by the Sunsah), would wrong his own self: and you do not know Allah may
after this bring about a situation of reconciliation?” These two things wotdd be
meaningful only in case pronouncement of divorce against the method tanghr by
the Susnaht should be hearmfil for which one may have o regrat Jater. and e
provouncement of a wiple divorce  at once may not leave any roomn for
reconciliation; otherwise. obviously by pronouncing a diverce whicl does nor take
effect at all one does not transgress. the bounds set by Allah, which may be
regarded as wronging one’s own self, and after # divorce which ig in ANy case
only revocable there does remain room for reconciiiation; thus, there would be no
necd 10 say: “Allah may after this bring about a sitvation of rc-conciliation.

Here, one should again understand weli the ng) relationship between
vv. Z28-230 of Al-Bagarah and these verses of Surah At-Talaq. In Strah Al-
Bayarah the oumber of divorces laid down is three of which after pronouncing the
. Tirst two one retaing the right to ke one’s wife back and the right o re-marty her
i case the waiting-period has expired, without resort to iegakisation (tahlif), and if
divorce is pronounced for the third time, the husband forfeits both these rights,
These verses of Sirah Al-Talaq were not sent down to amend or cancel this rulc
bt to teach the peopic how to use wisely the powers that they have been given to
divorce their wives, which if used rightly eould save homes from min, could -
prutect the husbatd from remorse if he had pronoimnced a divorce, could provide
him  naxinuom Lpporuniticg for reconciliation, and even if separatjon had taken
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place, could show bum a way to reunite in marriage as a last resort it the couple so
desired But if a person happens to use these powers unwisely, in a wrong way, he
could only be wronging his own sell sand wasting all opportunities for waking
amends. It is just like a father's giving thtee hundred rupees in his son's
possession and  telling him t¢ spend the amount as he may like! then advising him
to the cffect: “Spend the ‘money given to you carefully, at the right piace, and
picce meal, so that you may benefit by it fully; otherwise if you expend it
unwisely and carelessly in wrong places, or expend the whole of it at once, you
will incur losses, and then I would not give you any more. ™ This advice would be
meaningless i the fathcr did not give the amount in the son's possession at all, sa
(hat if he had wanted to spend it in a wrong place. he should be paweriess to
spend il or if he had wantwed to spend the whole amount, he could only tike out a
part of it while the rest lay safe with him in any case. If the condition be such,
therg could obviously be no need for this kind of advice.

8. That is, “In case you have pronounced one or two tevocsble divorces,
you should tike a decision before the expiry of the waiting-period whether you
winiid keep the wite in wedlock or send her away. If you decide to keep her, then
you should keep her with honour and dignity and not with a view to tormenting
and harassing her and getting another opporunity to prolong her walting-petiod by
divercing  her once again; ‘and if you decide to part with her, then you should pan
with her gracefully, withour indulging in any quarrel or vilificaton; if you still
owe her the dower, or & part of it, pay it off, and give her something in addition
also at her departure according i your means, as has been enjoined in Al-
Baqarah: 241. (For further explanation, see EN. 86 of Al-Ahgiby,

7. Ibn ‘'Abbas says that this' implies calling to wimess twe men both at
divoree and at reconciliation. (Tbn Jarir). Hadrar “Tiwran bin Husain was asked: "A
man divorced his wife and then took her back, but he neither called anyhody o
witliess pronouncement of the divarcs nor resumption of the relation, ™ He replied:
"You prosiounced the divorce apainst the Sunnafand you took your wife back
agamnsi the Suanmsl. You should call to withess men both ar divorce and at
reswmnption «f retatlon, and you should not commit this Mistakc again'." { Abil
Da'ud. Ibn Majah). But the four Svoni Imims are agreed that (o call men to
withess the divorce and the resumgtion and separation is no condition for these
acts to be valid, so that if there was no witness, neither divorce should take place
nor - resumption should be valid nor separation. But this condilion has been
enjoined o that the pacties may not deny any of the facts later and in case there
was a dispule the mater might be settled casily and any suspicions and douhty
right alse  be removed, This Command is just like the Eﬂmlnarullf" “Hava
wimesses in case of commercial trangactions, ™ (Al-Bagarah: 282}, Thié does not
mean that it 15 obligatory 16 have wimesses at business transations, and if there
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wis N0 ‘witness, the transaction would b invalid; but this is a wise tstruchion
which has been given wo prevent disputes and it is pood to tollow it. Likewise, in
the case of divorce and resumption alsa although a person’s act and conduct would
he legally valid even without the witnesses, vet caution demands that whatever is
doine, it should be withessed, stmultancously or later. by two just men.

B. These words clearly show that the instructions given abave are in the
uature of advice and not law. If o man pronounces divorce against the approved
method a5 explained above, or fails to reckon the waiting-pericd accurately. or
expels the wift from the honse withowt a good reason. or retarns to her at the end
af the waiting-period only to harass her, or sends her away alter a quarre!, or fails
o call (the men to witness the divorce, reconeittation, or separation, it will not
affect the legal cifects of divorce or reconciliation or separation at all. However,
his acting against Allah’s advice would - proof that his heart was devoid of the
ttue faith in Allah and the Last Day. That is why ke adopted a course which a e
believer would never adopt,

9. The context itself shows that here “fearing Allah in wlatever one does”
I1E2NS 10 pronouice divorce in accordance with the approved method taught by the
Sunal. o reckon the waiting- perind accurately, to avoid tuming the wife out of
the house, to take the wife buck if one decides to keep her, arf the expiry of the
wiiting-pertod  with the imtention of kecping her equitsbly and to send her AWAY in
4 fait; meanper if one decides to part with her, and to call rwo just men to witness
the divorce, reconciliation or separation, as the case be. In respect of this, Ailah
says thar whoever acts in fear of Him, He will open for him s way out of the
difficultics Titis automatically gives the meaning that whoever does not fenr Allah
i these marters, will create for himself such coinplications and difficulties frotn
which he wiil find no way out.

A study of these words clearly shows that the view of those who hold that
the irtegular (b)) form of divorce does not wke place at all, and of those who
repard a triple divorce pronounced at once or during the samec pericd of purity a3 a
single divorce, s not comect. For if an irregular form of divarce does not take
place at all, it does not create any complication from which one may have 1o find &
way our, and if only a single divorce takes plage when one has proncumced three
diverces at once, then aiso there arises no need for & PETSON 10 fuek a way oot of a
difficidty or complication,

1. It means: “Keeping the divorced wife in the house during the waiting-
period, to majutein her snd to pay her the dower, or something in addition, at
departure cerfainly burdens a man financially. To spend om a woman whom one

{Contd qﬂpﬁ'fﬂ
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And if you are in doubt about those of your women who have 4-5

despaired of menstruation, (you should knew that) their waiting-period
is three months,” and the same applies to those who have not
menstruated as yet.!* As for the pregnant women, their periodd ends
when they deliver their burden.* Whoever fears Allah, He makes his
course ¢agy for him. This is Allah's Command which He has sent down
o you. Whoever fears Allah, Allah will remove his evils from him and

will enhance his reward. 19

Lodge them (in the waiting-period) where yvon yourselves live,

according (0 your means, and do not harass, them so as to straiten

thern. '

_ And if they are pregnant; spend on them until they deliver their
burden.” ‘Ihen if they suckle (the child) for you, give them their
wages, and settle the question of wages) fatrly by mutual consultation.
But if you creared difficulties for each other {coricerning the question of
wages). then another woman would suckle the child.'® Let the rich man
spend according (o his means and let the one whose means are
restricted, spend-cut of what Allah has given him. Allah daes not
burden airyone with more than what He has given him. It may u-ell be
that Allah brings about ease after Hardship.

Many 2 setilement™ has rebelled against the comrnandments of
its Lord and IMis Messengers, and We called if to stern account and
punished it severely. They tasted the evil results of their rmisdeeds and
consequenily (iey have nothing but loss in store for them. Aliah has
prepared  from them a severe torment (in the Heresfter). So faar Alah.
() vou men of understanding, who have believed. Allah has sent down
¢ you an Admonition, a Messenger 2! who recites to you Allah’s
Revclations containing clear guidance, so that he may bring those who
have belicved and done good deeds out of darknesses inta light.#
Whoever helieves in Allah and does good deeds, Allah shall admit him .
imto Gardens underneath which conals will be flowing. They shall live
therein for ever, Allah has prepared for such a one an excellent
provision.

Allah is He Who created seven heavens and of the earth also
their like.” His Command descends among them, (This you are being
teld} so that you may know that Allah has power over everything, and
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that Allah's knowledge encompasscs all,

Cunted. frov Pﬁj__'; ] "._

has already decided to send away because of strained relations will surely be
irkscine, and if the man is also poor, this sxpenditure will further pinch him. But a
man who fears Allah, should endure all this gracefully. Allah is not niggandly as
the people arc. If a person spends his wealth ip accordance with His law, He will
provide for him in A mannar beyond al! expectations. ™

11. That iz, there is no power that can prevent Allah’s decree from
enforcement.

12, This i5 ip respect of the wonen who no longer menstraate and have
rcached menopanse because of age. Their waiting-period will be reckoned from
the day divorce was proncunced on them and three months imply three Lunar
months, If divorce was promounced at the comimencement of the lanar month. it is
agreed that the waldng-pertod will be reckoned with regard to the sighting of the
new moon; ame if it was pronounced somcwhere in the middie of the month,
according to  Imam Abi H;quah three monthe will have 0 be completed
reckonitig sach month of 30 days. (Bpcdl’ ag-Sanari’).

As for the women whose courses a.rt: l.m:gular due to some reason, the
jurists have held different opinions:

Hadrat Sa'id bin al-Musayyab says that Hagdraw ‘Tlnmr ruled: “If the
woinan who has been divorced stops having menses afier having them once or
twice after the divorce, she will wait for 9 months, [f signs of pregnancy appear,
well and gond, otherwise afier the passage of 9 months, she should observe the
waiting-period  of thrae additional months. Then she would be lawfil for martiage

to another persorn.

Ibn *Abbas., Qatadah and 'lkrimah sav that the waiting psnnd of the
wan who has not menstrvated for & year, is three months,

Ta'lis says that the waiting-period of the woman who menstruates once ih
a yesr, s three mensturations. This very opinion has been rcpmnl:l:l ﬂ'm;l;lm;lmt
“Uthman, Hadm ‘All and Hadrat Zaid bin Thabit,

Inary Malhik rclates that a person Habban by name divurccdhia wite
durb;lg the period when she was suckling her chitd. A year passed on if, bat shﬂ_‘-"_*_
did "ot have the menses. Then the man died. The divorced wife laid claim to
mhnm The case cane beforc Hadrat “Uthman. He consulted with Hadrat
‘Al m {.ﬂi-:l bin Thabit, and gave the decision that the woinan was an
heiress, The arpumseni. given was that the womarn was neither of those women a
who might have md of men:ﬂtnmtmn nor of those girls whe may not have
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menstroated yer, therefore, up till the Imsband’s death she was on the menses she
' had discharged Jast, and had still to pass her waiting-perod.

The Hanafis say that the waiting-period of the woman, who no longer
ncustruates, which may not be on account of menopause so that there may be no
hope of her having it latcr will either be reckoned from the mensiruation if she has
it in the future, or in accordance with the age at which women generally reach
inenopanse, and after attaining that age she will pasy thres months of the waiting-
period in order to be released from the marriage bond. The same opinion js held
by Imam Shife'l. Imam Thauri and Imam Laith, and the same also is the view of
Hadrar *Umar Hadrat ‘Uthman and Badrat Zaid bin Thabit.

Imam Malik has adopted the view of Hadrat *Umar and Hadrat *Abdullah
bin "Abbas and it is this: The woman will first pass nine months. If she does not
have her menses during thin period. she will pass three mondis of the waiting-
period like like the woman who has despaired of meosmuation. Ibn al-Qésin
cxplaining the viewpoint of Imam Malik says: The pericd of nine months witl be
reckoned from the day shc became free from the previous mensorual discharge and
not from the day divorce was pronounced on her. (Al these have bern taken from
al-Jagsds, Ahkam al-Qur'an and al-Kasani, Bada’i as-Sana'i}

Imdrn Ahmad bin Hanbal says  that if the woman whose waiting-petiod
starred from menstruation despairs of mengtrugtion during the waiting-period, she
will be required 1w pass the waiting-period of the menopausal worman and not of
the women who menstruate regulatly, Andtif she stops menstruating and the cause
of the cessation i9 unkoown, she wilb first pass nine months in the doubt of
pregnancy, and then will have to- ﬁﬂﬂiﬂiﬂc three months of the waiting-period,
And if the cavse of the cessation i;rf #ﬂ Jénges becames known, e.g. a disease, or
suckling, or some other £AVSE, ﬁff witl fie in the waiting-period till the time that
gither she starts having the smgagsy -again so that the waiting-pericd may be
reckoned in accordance with ik m“. or she reaches roenopavse and may pass
the watting-period of ﬂr: g al w(.man. {Al-Insaf).

13, They may g : mﬁ‘ mr:nﬂnmtnd a5 yet either because of young age, or
detayed menstroal dis ; ﬂﬁ'zt happens in the case of some women, or because
of no discharge ai sl st life whiich, though rare, may also be the cage. In
any case, the wg ;ﬂqﬂaﬂ of sm:h a woman is the same as ufﬂm womsn, who
has stopped . jon

propounced.

H;g * - shonld bear in mind the fact that acconding o the eaplnmlinns
given in gﬁ ‘an the question of the waiting period amnlmrup:-ct of the
wotnen iith whmn marriage may have been consumated, for tere is ne
waiting-perlod tn casie divorce 13 pronounced before the consummation of
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narriage. (Al-Ahzab; 49). Therefare, making mention of tha witting-period for
i girls who have not YEL menstruated, clearly proves. thar ir i not anly
perniissible o give away the girl in marriage at this ge dut it is also pennissible
for the husband ta consummate matriage with her. Now, otwiously no Muslim has
Il right to forbid a thing which the Qur’an hag held as pennissible.

The girl who is divorced jn the atate when she has not yet mensiriated and
thell she starts having the menscs during the waiting period, will reckon her
waiting-period  froin  the same menstreation, and her waiting-period will be
reckoned just like the woman who menstriates regularly

14, The consensus of scholarly opinion is that the waiting-period of the
pregnant divorced woman is til child birg, But & difference of opinion has
oucurred sbout whether the sume alsg 4pplies w the woman whose husband inay
dre during her pregnancy, The dispute has arisen becauge in Al-Bagarah: 234 the
waiting-period of the womap whose husbend dies has been laid down ax four
nwnths and ten davs, and there 18 no mention whatever whether this injunciion
applies to all widows getrally or only t6 those whe are pot pregoant,

Hadrac ‘Ali and Hadrat ‘Abdullah bin ‘Abbis, reading bath these versas
ngether, have drawn the rulc that the waiting-period of the pregnant divorced
woman is Gl child-birth, but that of the pregnant widow s the longer of the twg
periods, whether it be of the divorced woman or of the pregnant womsai. For
exatnple, if delivery takes place before four mondhs and tan days, she will have 1o
observe a waiting period of four manths and ten days, and it it dues not take place
11l then, her waiting period will come to an cend ai delivery. The same iz the
viewpoint of the Imdmiah sect of the Sii‘ag, '

Hadrat “Abdullah bin Mas'0d says tat this verse of Strah At-Taliq was
sent duwn afier the verse of Slrah Al-Bagarah, therefore, the later imjunction has
Inade ihe carlier injunction particularly applicable to the nop Pregoant widow and
fras [aid down the waiting-period of CVETY pregnant woman as (il child birth,
whether she is divorced or widowed, Accordingly, whether delivery tukes place
immediately after the hushand's death, or takes longer than four monzis and ten
days, the woan's warmng-period in any case will come W an end it the birth of
the child. Thiz view is supported by this rraditon of Hadrat Ubayy bin Ka'b. He
says, “When this verse of Sirah At Talig came down, I asked thc Holy Prophet
{upott whom be Alfah s Peace).  1s it both for the divorced woman and for the
widow?"  The Holy Prophet replied: “Yes.™ In another traditinn the Holy Prophet
turther explained it thug: *The waiting-perfod of SVELY pregnant woman is till
child-hirth,” (Ibn Jarir, Tbn Abi Hatim. Tbn: Iajar says that although its reliability
'S questionable, yet as it has bean related through several chains of transmittars,
one has 1o admiz that it has some basiz), Mare than that, i is firther confirmed by
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the incident congerming Subai’ﬂh-i*ﬂsl&mj}ryah., which ocourred in the sacred time
of the Holy Prophet fupon whom be Allah’s peace} himself. She bocare a widow
citring her pregnancy and a fow days after her husband's death {according to some
iradirions 20 days, according to othors 23 days, 25 days. 40 days or 35 days) she
delivered her burden. The Holy Prophel was asked for his ruling conceming her
and he perontted her to re-miarry. This incident has been relatad by Bukhart and
Musiim in different ways on the authority of Hadrat Unun Salamah. This sarme
incident has been related by Bukhari Muslii, Imam Ahmad, Ablt Da'od, Nasa‘j
and Ibn Majah with different chains of transmitters on the authority of Hadrat
Miswar bin Makhramah also. Mouslitn has cited this staternent of Subai*ah-j
Aslamiyyab herself: “I was e wife of Hadrat Sa*d bin Khawalah, He died during
the Farewell Pilgrimage when I was pregnant. A few days afier his death [ gave
birth to a child. A man told me that I could not remarry before the expiry of four
motths and ten days. [ weni and asked the Haly Prophet (upon whom be Allah's
peace) and he yave the verdict: “You have become lawful as soon as YOu gave
birth to the child: you can re-marry if yvou so like”.” This madition has been
related briefly by Bukhari also;

This same viewpoint has been reported from a larpe number of the
Companions, I'marn Malk, Imam Shafeti, *Abdur Razzag, Ibn Akl Shaibah and
Tbu al-Mundhir have related that when Hadrat *Abdullah bin “Umar was asked
concerning the pregnant widow, he replied that her walting-period i il child-
birth. At this a man from among the Apgar contirmed, saying: "Hadrat ‘Umar had
said that even if the deccased husband had not yet been buried, and his body still
lay on bed in the house and his wifc gave birth to & child, she wonld become pure
and lawfal for remarriage.™ The same opinion was held by Hadrat AbQ Hurairah,
Hadrar AbG Mangtr Badri and Hagrat ‘A"ishah, and the same has been adopted Iy
the four Sunni Iinarns and the orher carly jurists.

The Shafc'is say that if the pregnant woman has more children than one in
lier wennb, her waiting-period will come to an end at the -birth of the iasr, child:
even if it is sull bom, the  waiting period will expire &t ita- birth. In case of
abottion, if the mid-wives, on the hasis of their knowledge and experience, siate
that it was not merely. - a piece of fizsh but had human form, or that it was not a
tuniowr but & heman . embryo, their statement will be admitted ared the waiting
period will expire. (Mughni, -al-Mufitii). The viewpoinl of the Hanbalis and the
llanafis is also very close to . But in ease of abortian, their viewpoint is that
uniess the human form is clearly visible, the mid-wives® statement that it is human
embryo, will not be admitied and this will pot bring the waiiing-period (o an end,
(Dadd ias-Sand §;  ALIsA6. Bui in the modern times by means of medjcal
investigation 1t can-be eastly ascertained whether what has been expelled from the
womb wits actuaily something of the nature of human foetus or a kind of tumour
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or cangeaied bicod. Therefore, whenever it is possible o obtain expert medical
opinion, it can be casily decided whether what is described as aborion, was really
aburtion or net, and whether it has brought the waiting-period to an end or not,
However, in cases where such medical investigation is not possinble. the
viewpoint of the Hanbalis and the Hanafis itself is preferable and it is not fit to
rely on thedmoorant mid-wives,

15, Although this is a general exhortation which applies ta all matters and
conditions of hwpan life, yet in this particular context the object is to wam the
Muslims to follow the Coaumands mentioned above in fear of God, no mater whai
responsibilities they may have o shoulder in consequence thereof, for as 2 reward
tor this Allab will retnove their ills and will forgive their sins and wilf enhance
their tewards in the Hereafler, Obviously, the waiting-period  of the divorced
woman whase term has been prescribed as three months, will be Jonger than that
of the woman whaose term has been appointed as three menstruations, and the tetm
aof the pregnamt woman may  be scveral months longer. To shoulder die
responsibility of the maintenance and Iodging of the woman whom a man may
have decided to give wp, during this whole period, will be an unbearable bunden
for the people, but Allaly's promise is that He will lighten the burden that is bome
in fear of Ilim and in foilowing His Command, by His special boutity and grace.,
and will reward the person much more generously and richly in cmnpan&m o the
sinall burden borne by him in the world. o

16. The jurists are agreed that if the wotnan has been divorced revocable,
the lmshand is responsible for her lodging and maintenance; they are also agreed
that if the wormdn is preguant, the husband will bear the responsibility of her
lodging and maintenance till child-hirth whether shg has been divorced revocable
or irtevocably. However, the difference of opinion has arisen about whether the
nop-premant woman who has been divorced irravocably is entitled to both lodging
#vl maintenance, or only to lodging, or to neither,

QOne group says that she is entitted to both lodging and maintenance. This
i& the opimion of Hadrat “Urnar, Hadrat ‘Abdullah bin Mas'ud, Hadrar ‘Ali bin
Husmuin {Imum Zain al-"Abidin), Qad? Shumaih and Thsahum Nakha'i. The same has
beer adopted by the Hanafis, and the same also is the ﬂuwpain; of Imirn Sufyan
Thauri and Hasan bin Saleh. This is supporied by the Hedith of Daraqutni in
which Hadrat “Abdullsh bin Jahir reports that the Hoiy P!'ﬂphﬂf (upon whom be
peace) said. “The woman who has besn divorced thrice has a right to lodging and
majntenance during the waiting-period.” This i3 further supporied by those
tradiions i which it has been reparted that Hagdrat ‘Umar had rejected the Hadfth
of Fatimah bint-Gais, saying: We cannor abandon the Book of Allah and the
Suanall of our Prophet on the word of a woman. ™ This shows that the Sunmah of
the Holy Prophet (upon whom be Allah's peace) in the knowledge of Hadrat
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‘Umar must be that such a woman is entitled to both maintenance and lodging.
Furthetwiore. in a tradition from Ibrahim Makha‘l there is the explbnation that
Hadrat ‘Umar rejecting the Hadigy of Fatimah bint-Qais, had said: “I have heard
the Holy Prophet {upon whorn be Allah's peace) say that such 8 wotnan has a right
to lodging as well as 9 maintenance, " Tll:m first arpument that Imam Abll Bakr &l-
Jassas has given in his discussion of this question in his Afkdr #f-Qur'an is that
Allah has explicitly said: “Divorce them for their prescribed waiting periods.™
‘This Divine Command also applies @ that person who might have taken his wife
back after divorcing her twice in the first ingtance, and no v he is left with only
one divorce 1o pronownce.”” His second argument is: “When the Holy Prophet
{upon wham be peace) tanght this method of pronousncing divorce that one should
cither pronounce divorce in such a period of purity in which one may not have had
sexnal intercourse, Or in a state when the siygns of a woman's being pregnant might
have appearsd. In thiy he did not make any distinction between the first, sccond,
or final divorce. Therefore, the Divine (Command, ¥Lodge them (in the waiting-
period}  where you yourselyes live,™ witl be regarded as relevant to svery form of
divorce.”” His third argument is; “The maintenance and lodging of the pregnant
WOMman, whﬁtém' divorced revocable or irrevocably, is kinding o the husband,
amd in respective the non-pregnant revocably divorced woman also both these
rights are binding.™ This shows that the maintenance and lodyging have not been
made ncumbernt on the basis of pragnancy but bacause both ate legally bound to
stay in the hushand’s hovse. MWow, if the same injunction be applicable to the
irrevocably divorced non-pregnant woman also, there can be no reason why her
lixlging and insintenance should not be incumbent on the man divorcing har,

The second growp says that the irrevocably divorce woman has a right to
lodging but- not to maintenance. This is the viewpoint of S57id bin al-Musayyab,
Suleman  bin Yasar, ‘Afa‘, Sha'bi, Auza'l, Laith and Abli ‘Ubaid (may Allk blass
them), and Imam. Shafe'i and Imém Malik also have adopted the same. But in
Mughni ai-Muhngf a different viewpoint of Imdm Shife'l has been stated ag will be
explained below,

The third group say that the irrevocably divorced woman is neither
entitled to fodging nor w0 matnzenance. This is the viewpoint of Hasan Bagri,
Hammad., Ibn Lails, ‘Amr bin Dinar. Ta'Os, Ishaq bin Réhawaih and Akl Thaur.
Ibn lanr hay cited this very viewpaint a8 of Hadrat [bn, Abbas. Imam Ahmad bin

Hanbal and the Imimish sect of the Shi‘as also have adopeed the same, and in -

Mug!zm aIHwﬂ_Hhc viewpaint of the Shafe‘is also has boen stated to be this:

“The woman who is passing her waiting-period on the basis of divorce has an
obligatory right io lodging, whether she is pregnant or not, but for &he woman who
has been irrevocably divorced, it 15 not obligaiory, And for the non-pregnant
irrevocably diverced woman thers is neither maintenance nor clothing. ™ This
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viewpoint in the first piace is based on this verse of the Qur'an: *You do nat
know: Allah may after this bring abovt a situatlon (of reconciltation).” .From this
they conclede that this could be correct only about a revocably divorced woman,
and not abomt an irrevocably divorced one. Therefore, the Command of lodging -
he divorced woman in the house js specifically applicable only to the revocably
divorced woman, Their second reasoning is fromn the Hadhs of Patimah bini-Qais,
which has’been reported in the collections of Hudith through many awthentic
channels.

This Fatimah bint-Qais al-Fihriyyah wds one of the carliest Emigrants.
She was esiecrned  for her wisdom and sagacity, and the consultative body of the
Companions on de coeasion of Hadrat ‘Umar’s martyrdom had met together at
her houss, She was first married to Ab@ ‘Amr bin Hafy bin al-Mughirsh al-
Makhizimi; after she was separated by him by three diverces, the Holy Prophet
{upon whom be Allah's peace ) marricd har to Hadrat Usgmah bin Zaid.
. aecording to reporte, her husband, Abfi ‘Amr had proncmeed two divarces on
her. Then, when he was sent to Yaman long with Hadrat ‘All, he also sent trom
there the third and final divoree, According to lodge her in the house during the
waiting-period and maintain her, according to others, she herseif had latd elain to
maintenznce and lodging. Whatever be the case, the husband's relatives refused o
coneede her ¢laim. Thersupon she took ber case to the Holy Prophet fupen whom
be peace), and he gave the decision that she was neither entitled to maintenance
nur to lodging. According to a tradition, the Hoaly Prophict said: “The hishand is
Inder ubligation to provide maintenance and lodging to the wornan only in case he
had 2 right to return tw her, but when he had o such right, she was netther
entitled to maintenance nor to lodging.” (Musnad Ahmad), Tabaréni and Nasa']
also have related almost the same tradition, the concluding waords of which are m
the effect: “Bul when she 15 not iawful for him until she marries ancther man than
hitn, there s neither maintenance for her nor lodging. ™ After giving this decision
th¢ Holy Prophet first commanded her to pass her waiting period in the house of
Uhnm Shartk and then told her o stay in' the house of Tbn Umm Mukiim.

However, the agruments of those who: have not accepted this Haclieh are
as follows: . : .

In the first place, she had been commanded io leave the house of her
husband’s relatives because she was rude of tongue and they wete fed up with her
il-remper Sa'id bin al-Musayyab says: “This lady by reporting her Hadith has
misguided the people. The truth is that she waz rude and impudent; that is why she
was lodged in the house of Ibn Umm Maktdm. " {Abu Da'ud) In another tradition
Sa'id bin al Musayvyab is reported 10 have satd: “She had been impudent and rude
to her husband s relatives; that is why she was commanded o shift from that
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: a h
house. ™  {Al-Jagsas). Sulernan bin Yasar suys: “Her expulsion trom the house was
mecause of her ill-temnper. ™ (Abil Da™dd).

_ Secondly, her tradition was repudiated by Hadral "Umar at a time when
weny of the Companions were still living, and the matter could be fully
investigated. Ibrahim Makha'l says: “When this Hadih of Fatimah reached Fladrat
‘Vinar, he said: “We cannot adandon & verse of the Book of Allgh and a saving of
the Messenger of Allah (wpon whom be His peace) becanse of tie saving of a
woman, who seems o he conjecturing. I have mysc!f heard the Holy Propher
fupopm whom be peace) say that the woman wha has been divorced irrevocably 15
entitied to both lodging and maintenance.” (Al-Jassas). Aba Ishiq says: “1 was
sitting with Aswad bin Yazid in the mosque of Kufah, when Sha'bi made mention
of the Had¥h of Fatimah bint-Quais. Hadrat Aswad thereupon threw pebbles at
Sha'bi and said; “When in the time of Hadrat *“Umar this tradition of Fatimah was
brought 10 his nofice, he said. ‘We cannat cast off the Book of cur Lord and the
Sumnafi of oor Prophet on the strength of the tradition of 4 woman. Maybe she has
forgotten. The -woman has a right o maintenance as well a5 to lodging, for Allah
says: “Do not turn them out of their houses'.™ This tradition has been reported in
Muslim. Abii Da'dd, Tirmidhi and Nasa'l with some variation in wording.

Thirdly, during the reign of Marwan when a dispute arose in respest of
the irrevocably divarced woman, Hadrat ‘A'ishah had subjecied the wadition of
Fatimah bint-Qnais o0 savere crticism. Qasim bin Muhammad says: “T asked
Hadrat *Aishah: “Don’t you know the incident conceming Fatimah?" She replied:
"Better not mention the Hadits of Pafimah'.” (Bukhéri), The words of Hagrat
-Atishah in the other tradition related by Bukhdri are to the effect: “What has
happened to Fatoah? Is she not afraid of God?” In the third tradition Hadrat
‘Urwal bin Zubair says that Hadrat ‘4 ishah said: “There is no good for Fatimah
in reporting this Jadith. * In still another wadition Hadrat “Urwah says that Hadrat
‘A'ishah expressed great indignation against Fatimah and said: “She in fact was in
an cmpty house, where she had no sympathizer; therefore, for the sake of her
convenience the Holy Prophe iustpmt:d her to change her house, ™

) Fourthly, tiis lady was later married to Ushmsh bin Zaid. and
Mubammad bin Usamah says: “Whenever Patimah made mention of this Hadith,
iy father would throw at her whatever fell in his hand.™ {(Al-Jagsag). Obviously,

had not Hadrat Usamah known that the Suzmalt was conirary to what Fatimah
said, he could ngt have felt o annoved at the mention of this Hadih. "

17. There is cnmplﬂa _consensus that whether the woman Aas been
" divorced revocably or irrevocably, her husband is responsible for her lodging and
maintenance till child-binth if she is pregmant. However, a difference of opinion
has griscn in case the husband of the pregnant woman may have died, irrespective
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of whether he may have died alter pronouncing the divorce, or May not have
pronoamced any divorce and the woman may have been widowed during
pregnancy tius regard, the jurists have expressed the following views:

{1} Hadrat “All and Hadrar *Abdwollah Lin Mas'id hold ‘that she has an
nligatory tight to naintenance in the husband’s un-divided legacy. The
sarpe also has been cited as the view of Hadrat "Abdullah bin “Umar,
Qadi Shuraih, Abul “Altyah, Sha'bi and Ibrhim Nakha‘i, and & saying of
Hagrat *Abdullah bin *Abbas also supports the same. (Alisi, Al-Jassas).

(21 Ibm larir has cited another view of Hadrat ‘Abduliah bin ‘Abbas to the
effect: “If the deccased person has left some inheritance, expenditure
should be made on her from the share of the child of her wamb, and if he
has left no inheritance, the heirs of the deceased should spend on her, for
Allah says: ‘And the sane responsibility for the maintenance of the
mother devolves upon the heir’.™ (Al-Baqarah: 233).

(3 Hadrat Jabir bin *Abdullah, Hadrat *Abdullah bin Zubair, Hadrat Hazan
Basri, Hadrat Sa‘id bin al-Musayyab and Hadrat *Atd’ bin AbJ Abi Rabah
say that there is no maintenance for her in the inheritance of the deceascd
husband. - A third saying from Hadrat ‘Aq@ﬂ]nh bin ‘Abbag also hasg baen
cited to be the same. (Al-Jagsis) Wus that she can meether
expenses from the share of mheritance that she may receive from the
husband’s legacy, but she has no right of inheritance on the husband's
combined legacy, which tay burden the other heirs.

(%) Ibn Abi Laila says: “Her maintenance in the deceased husband's legacy is
as obligatory as is somebody’s debt obligatory In hig legacy. ™ (Al-Jassis
). That ii, justasa debt has o be paid out of & combined legacy, so also
should her roajitenance be paid oot of it,

(5)  Imim Ab® Hanifah., Imim Abli Yisuf., Imam Mubamynad and Imam
Zufar say: “She has neither any right to Jodging in the deceased husband s
legacy nor to maintenance, for nothing belongs o the deceassd after
death: whatever remains after him belongs to the heirs. The widowed
pregnant womman, therefore, cennot have any maintensnce in their
property.” (Heddvah' Al-dagalis). The same is the viewpmdnt of [mam
Ahmad bin Hanbal (4/-fegirf)

(&) Imam Shafe'i says: *Thare is no maintenance far her; e she has a right
to lodging Mughn{ &l-Muktj)}” His rcasoning it based on the incident
concerning  Furai'ah bint-Matik, sister of Hadrat Abg 5a‘'id Khwin: when
hat husband was put to deadh, the Holy Prophet (upon whom be Allah's
peace) conunanded her to pass her waitimg-peniod  in the house of her
husband, (Ab@ Da'sd, Nasa'i, Tirmidh). Furthermore, they deduce their
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view from the tradition of Daraquini: “The Holy Prophet said: there is no
maintcnance  for the widowed pregnant woman.™ The same is the view of
Imam Malik also. (Haslbyalt ad-Dheizgi)

18. This Dvivine Command tenches several important things:

{1) That the wommn is the owner ofher tnilk, otherwise, abviously shc
could not be muhorised to receive wages for it, (2) that as soon a3 she becomes
free from the marriage bond with her previous husbarnd at child-birth, she is not
legally bound to murse her child; but if the father dagires thar she nurse i, and she
also is willing for jt, she would suckle it and would be entitled 10 receive the
wages;, (3) that the father also is not legally bound o have the child suckled only
by its mother: (4) that the maintenance of the child is the responsibility of the
father; (5) thai the mother i3 best entitled to suckle the child, and the other waman
cal be employed for suckling only in case the mother herself is not wikiing for it,
or demands too high a wage for the father to pay. The sixth rule that autormatically
follows is that if the other woman also demands the same wages as the mother,
then the mother’s right is superior.

The following are the opinlons of the jurists in this regard.

Dahbak says: "The chiid's mother is best cutitled to suckle it, but she has
the option to suckle it or mot, However, if the child does not take to the new
nurse-maid, the mother will be compellad to suckle it.” A sunilar opinion is held
by Qatadah, Ibrahim Nakha* and §pfyan Thauri. {brahim Nakha'i adds: “In casc
another woman is not available for nursing the child, the mother will be compelled
1o nurse it. (Ibn Jarir). :

According to Heddyah: “If at the separation of the parents the child has
nat. yet bean weaned, it is oot obligatory that the mother alone should suckle it.
However, if another woman i not avajlable, the mother would be compelled 1o
suckle the chikl. And if the father says: I shall employ aaoiher woman to suckle
the child on wages isstcad of having it suckled by the mother on wages, and if the
mather. deshandds the same wages a4 the other woman, or is Willing to perform the
sgvice gratis, the mether’s right wil} be- v arded as seperier. And {f the child’s
mather demands higher Wages, the flttlﬁr il not be compelied to ar.:wde to her
demand.”

‘18: This containg & severe rabuke both. for the father and tot the mother.
The style clearly shows that if the two do not seule the question of the child’s
suckling amicably, overlooking the previous bittetness that led to divorss, it is not
approved by Allah, The woman has been wamed to the cffect: “If you demand too
high a wage anly in order to embarrass the man, the fosierage of the child is oot
dependent on  you alene; some other woman will nurse it.” And the man also has
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been warned as if to say: “Ii would be unfair if you pressed the mother wijustly
only beomuse she was the mother. ™ In this connection. Mease also see Al-Bagarah:
233 for details.

20. Now, the Muslims are being warned of the fate the would meet T this
world and in the Hereafter is they disobeyed the Commands they have been given
thromgh the Messenger of Allah and His Book and the rewards they would receive
if they adopted obedience.

21. Some of the commentators opine that “ Admonition here implies the
Qur'an. and “Messenger” the Huly Prophet Mulatnmad {upon whom be Allahs
peace aud blessings), sonc others say that  * Admonjtion™ impliez the Holy
Propher (upon whom be Allah's peace) himself, because he was admonition far
the people through and through. We are of the opinion that this second
mterpretation is  more correct, for aceording to the first commentary the sentence
would read “Weo have sent down o you an Admonition and sent such a
Messenger.” obviously, there is no need for such an interpolation in the Qur anic
Passage when it is perfectly meaningful, even more so. without it.

22. 0w of darknesses Into light™: out of the darknesses of ignorance into
the light of knowledpe The full significance of this. Divine Saylng becomes
ubvious only when one studies the other ancient and modern family laws of the
world pertaining to divorce, walting-period and provision of maintensnce. This
comparative study will show -that in spite of the wn-ending  alterations,
wwodifications and continval legislatiun no nation has been able so far to build for
itsetf such a rational. natural and éﬂﬂiﬂﬂ}r ‘useful law as had been given by this
Book &nd the Messenger wha brought it 1500 wears ago. It has never stood i
heed of revislon nor it ever will. 1 here is no ocasion here for a detailad
comparative $tudy of it; we have, hawever, given a brief specimen of it in the
concluding partion of out book Hingilg az-Zpijain, the scholars who are interested
in the ‘subject can for themselves conupare the world's religious and secular laws
with this law of the Qur’'an and Sunmas. : :

3. “Also their fike-- does not mean that He éreated as many earths as the
teavens, but it means that He has also created several earths as He has created
several heavens. *Of the carth’- mean that just as this earth, which is inhabited by
man, is serving as bed and cradle for the creatures living on it, so has Allah made
and set other earths also in tie universe, which serve as beds and cradles for the
creatures fiving on them. Moreover, there arc clear painters in the Qnr'an (o the
effect  (hat living creatures are not found otily on the earth i also in the heavens,
(For instance, sce  Ash-Shiiri: 29 and E.N. 50 an it). In other words! the
countless stars and planets seen in the sky are not all lying desclate, but like the
carth there are many among them which are inhabited.
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From among the earliest comunenators Thn “Abbas ts the one, who had
expressed this truh in the period when man was pot &ven prepared to iinagine that
in the nuiverse there sre other halitats also, apart from the earth, where rational
reatures live. Even the scientists of today are yet in doubt abuout this being a
reality, nothing o sav of the people living 1500 years ago, That is why Ibn “Abbés
felt hesitaur about whether he showld say such 4 thing betore the commen people
or not, because he feared it might affect their Tairh, Mujihid says that when he
was asked the meaning of this verse, he said: “If [ give you the connentary of
this verse, you will turn disbeliavers, and vour disbelief will be that you will deny
LT Aimost e same thing has been related from Sa‘ld bin Jubair, saying: “Ibn
"Abbds said: what cap be the guarantee that if | tell you its tneaning, you would
ner turn disbelievers?” (lbn Jarir, ‘Abd bin Humaid), However, Ihy Jarir, Ibn Abj -
Hitim, Hakim and Baibaqiin Shu'eb a/-fman and KiGb af-Asms* was-SiEr have
cited, on the authority of Abud-Duha, his ‘commentary from  Thi ‘ Abbas in
different words: “In each of those earihs there is & Prophet like your Prophet, an
Admn like voor Adam, a Noah like your Noah, an Abraham like your Abraham,
and a  Jesus like your Jesus.™ This tradition has been related by Thn Hajar in Fath
al-Bdri and by Tbn Kathir in his Commentary, and Fmam Dhahbi 5ays: “It has beey
reported authentically, but in -y knowledge none apart {rom Abud-Duha has
related it; therefore, it is an unconunon and rare tradition.” Some other scholurs
regard it as s falsehood and Mulla "Alj: Qari, in his Maodu 5t Kabir ¢p. 19, has
descnibed it as & fabrication, and written: “Even if it is a tradition from Ibn
. "AbbAEs, it is based o Israelite traditions. Bl the truth is that the actual reason
why the people have rejecied it is their regarding it as remote frotn reason and

beyond under-standinig: otherwise thare is uothing in it which may by itself be
opposed o reason. Thos, *Allima Alist in his discossion of if in his Commeniary
writes: “There is neither any intallectual barrier to taking it &s correct nor
religious. It only means that in every earth there is 4 creatlon which s to its
COTIgin Just as mankind in éur earih wrns to Adam {peace be upon him). and in
cvery earth there are individvals, who are distinguished among others juet as the
Prophets Noah and Abraham (peace be upan then} are distinguished among vs,
A lile below the ‘Allima wriles: “The earths may be more than seven, and
likewise the heavens also may not be oily seven. To rest content with the numbet
seven, which ¥ an indivisibie integer, does not necessarily negate the higher
numbers, " Then, atwnnt the distances betweesn one heaven and ancther, which have
been stated as five hundred VRIS OF 30 in 50me Ag.’mcffi:!z, the *Allima says. “This
s not meant to give the exact measuretnent of the distauces, bit o express the
truidi in @ manner easily comprehensible to the people, "

It would be interesting o note that lately the Rand Corparation of America
have esiimated on the basis of their asironomical observations that only in the
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Galaxy to which our earth belongs there arc  abowt GO0,000,000 {six hmdred
million) planeis physical conditiona on which closety resemble those on the earth,
and there is a possibility that they may also be inhabited just as is the garth by
living creatures. (Econarnist, London 26 July, 19693},



